NO SMOKING AROUND CHILDREN:
THE FAMILY COURTS’ MANDATORY DUTY
TO RESTRAIN PARENTS AND OTHER PERSONS
FROM SMOKING AROUND CHILDREN
Judge William F. Chinnock*

“A man’s home is his castle, but no one is allowed to hurt little
children – even in his castle.”**

I. INTRODUCTION
A considered analysis of family law across the United States leads to this
inescapable conclusion: a family court that does not issue court orders restraining
persons from smoking in the presence of children under the court’s care fails those
children whom the law has entrusted to its care. A number of cases take judicial notice
of the danger of secondhand smoke to children. Those cases recognize this danger is
one of the “best interests of the child” factors that a family court should take into
account when determining visitation and custody issues. The issue emerges when
either a non-smoking parent raises the issue of the dangers of secondhand smoke to
the child or if the child has a respiratory problem.1
This Article demonstrates that under existing American law, a family court –
on its own initiative and regardless of the health of the child – has a legal duty to
consider the danger of secondhand smoke to children as a significant, possibly
determinative (where child has health problems), factor in deciding issues of visitation
and custody. To protect children under their care, family courts, as a matter of
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standard practice, must issue court orders restraining anyone from smoking in the
presence of those children.2

II. EVIDENCE OF CAUSAL RELATION BETWEEN SECONDHAND
SMOKE AND SERIOUS DISEASE IN CHILDREN
A. Smoking Tobacco as a Cause of Serious Disease Among Smokers
About one third of the world’s adults, over one-thousand million people,
smoke cigarettes. Half of these smokers will die prematurely.3 Between one-fifth and
two-thirds of men in each country of the world today smoke tobacco.4 Women’s
smoking rates vary more widely, and although increasing, generally do not equal the
rates of males.5 More than 80,000 scientific publications have linked tobacco to
dozens of causes of death.6 Lung cancer is the most common cause of cancer deaths in
the world; the major cause of lung cancer is smoking tobacco, primarily cigarettes.7
Worldwide, smoking causes about four million deaths annually, mainly
attributable to cardiovascular disease, chronic lung disease, lung cancer, and other
cancers. There is evidence that smoking tobacco causes many types of cancer in
humans, including cancer of the lung, oral cavity, nasal cavity, larynx, esophagus,
stomach, pancreas, liver, kidney, bladder, and cervix.8 The risk of developing mouth
and throat cancer is seven times greater for people who use tobacco.9
Smoking is responsible for approximately 15% of all deaths in the United
States, killing more than 430,000 citizens each year.10 Smoking kills more people each
year in the United States than alcohol, AIDS, cocaine, heroin, homicide, suicide, auto
accidents, and fire combined.11 Stated differently, smoking kills almost three times as
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many smokers each week in the United States as were killed in the September 11th
terrorist attacks on the World Trade Center.12
Although the prediction by a former United States Surgeon General that
America would be a smoke-free society by 2000 has not proven accurate,13 smokers
do receive a dire caution with every package of cigarettes they purchase: “SURGEON
GENERAL’S WARNING: Smoking Causes Lung Cancer, Heart Disease,
Emphysema, and May Complicate Pregnancy.”14 Since 1964, when the Surgeon
General first called the nation’s attention to the health hazards of smoking, smoking
among adults in the United States has declined from 40.4% in 1965, to 25.7% in
1991.15 In 2000, 23.3% of United States adults were current smokers, down from 25%
in 1993.16
Despite the dramatic decrease in smoking among adults, the prevalence of
cigarette smoking among United States high school students increased from 27.5% in
1991, to 36.4% in 1997, before declining again to 34.8% in 1999.17 On average, over
3,000 additional children in the United States begin smoking regularly each day.18 The
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vast majority of smokers begin using tobacco well before age eighteen and nearly 25%
try their first cigarette by age ten.19 The average smoker begins smoking at twelve and
one-half years of age.20 Very few smokers take up the habit as adults.21
All smoked tobacco products deliver substantial amounts of carcinogens to
their users.22 One-half of all persistent cigarette smokers are eventually killed by a
tobacco-caused disease. Half of those deaths occur in middle age, and those killed by
tobacco lose, on average, twenty to twenty-five years of life expectancy compared to
their non-smoking counterparts.23 In 1998, a Master Settlement Agreement between
the tobacco industry and forty-six states was signed, enabling states to recover the
Medicaid costs expended treating sick smokers. One of the documents released under
the settlement was an internal, handwritten memo by a lawyer for Liggett Tobacco
Group. That memo provided the proverbial “smoking gun,” candidly and succinctly
admitting: “Cigarettes kill people beyond a reasonable doubt.”24
The evidence is overwhelming and irrefutable. Smoking tobacco causes and
aggravates serious diseases in smokers, and quite often, leads to death.
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B. Secondhand Smoke as a Cause of Serious Disease Among Non-Smokers
While smoking is the first leading cause, secondhand smoke is the third
leading cause of preventable death in the United States.25 For every eight smokers
killed by active smoking, passive smoking, or exposure to secondhand smoke, kills
one non-smoker.26 Passive smoking kills almost as many Americans each year as died
in the Vietnam War.27 In other words, every three weeks secondhand cigarette smoke
kills about the same number of non-smokers in the United States as were killed in the
September 11th terrorist attacks on the World Trade Center.28
A plethora of reports have summarized the findings of scientific studies on
passive smoking.29 The compelling evidence that passive smoking causes disease is
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not new. The first studies linking passive smoking with breathing problems in
children, and lung cancer and heart disease in adults, were issued ten to twenty years
ago.30
Almost two decades ago, a causal relationship was demonstrated between
secondhand smoke and disease in healthy non-smokers, including respiratory diseases
in children of parents who smoke.31 More than a decade ago, the United States
Environmental Protection Agency classified secondhand smoke as a “Group A”
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carcinogen – a substance that produces cancer in humans.32 In June 2002, an
international team of twenty-nine experts from the twelve countries comprising the
International Agency for Research on Cancer33 issued a meta-analysis summary. This
summary analyzed more than 3,000 studies on secondhand smoke, involving millions
of people on six continents, emphatically concluding: “Secondhand smoke is
carcinogenic to humans.”34
More than two-thirds of non-smokers recognize that smoking is hazardous to
their health. Nearly one-half of all smokers recognize this reality as well.35 An
overwhelming majority of adults, eighty-seven percent, believe that people have a
right to be free from breathing other people’s secondhand smoke.36 The tobacco
industry’s response to public awareness of the dangers of secondhand smoke is
contained in a secret study conducted for the U.S. Tobacco Institute in 1978. This
study concluded that such public awareness is “the most dangerous development to
the viability of the tobacco industry that has yet occurred.”37
Secondhand smoke is the single most important source of indoor air
pollution.38 Indoor air pollution is a much greater health risk than outdoor air pollution
because people spend most of their time indoors, thereby increasing the amount of
time they are exposed to indoor air pollutants.39 Many people are unaware of the
indoor air pollution problem,40 which often is ten times greater than outdoor air
pollution.41 Secondhand smoke, which includes both mainstream smoke inhaled and
exhaled by the smoker, and sidestream smoke released directly from the end of a
burning cigarette, is a complex “chemical cocktail.” Secondhand smoke contains more
than 4,000 chemical substances, more than fifty of which are known to cause cancer.42
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Secondhand smoke, or environmental tobacco smoke, inevitably results in
involuntary or passive smoking by non-smokers. Two-thirds of the smoke from a
burning cigarette is not inhaled by the smoker, but instead contaminates the
surrounding environment.43 Studies indicate that the average “passive smoker” inhales
the equivalent of six to eleven cigarettes a day.44 Exposure to as little as eight to
twenty minutes of passive smoke causes physical reactions linked to heart disease and
strokes.45
Sidestream smoke, the smoke released directly from the end of a burning
cigarette, contains significantly higher amounts of toxic compounds than those found
in mainstream smoke, and is therefore much more dangerous to the passive smoker.46
One study indicates that sidestream smoke may contain up to fifty times as many
carcinogens as the mainstream smoke inhaled by an active smoker.47 The dangers of
secondhand smoke are so grave that the non-smoking spouse of a smoker faces twice
the risk of developing lung and heart disease than is faced by a non-smoking spouse of
a non-smoker.48
The United States Environmental Protection Agency (“EPA”) estimates that
the risk of developing cancer from exposure to secondhand smoke is nearly fiftyseven times greater than the combined risk posed by all outdoor air contaminants
regulated under federal environmental law.49 While the emphasis on passive smoking
has been on lung cancer and breathing problems, the effects on heart disease are even
more severe. The chemicals in secondhand smoke injure the heart muscle, interfere
with the ability of blood vessels to control blood pressure and flow, increase the
blockages of blood vessels (which leads to heart attacks), and make blood stickier.
The net effect is that passive smoking causes about fifteen times more deaths from

43.
Am. Acad. of Pediatrics, Involuntary Smoke: A Hazard to Children, 99
PEDIATRICS 639 (1997).
44.
Indoor Air Quality Research: Hearings Before the Subcommittee on Energy
Development and Applications and the Subcommittee on Natural Resources, Agriculture
Research and Environment, of the House Committee on Science and Technology, 98th Cong.,
451 (1983) (additional material submitted for the record, James L. Repace, Tobacco Smoke and
the Non-Smoker (1983)).
45.
Council for a Tobacco-Free Cmty., Second-Hand Smoke, at
http://info.london.on.ca/Hosted/ctfc/bylawETS.html (last visited August 19, 2003), citing J. A.
Wells, Passive Smoking as a Cause of Heart Disease, 24 J. AM. C. OF CARDIOLOGY 546 (1994).
One writer calculates that a non-smoker in a smoky room inhales the equivalent of thirty-five
cigarettes an hour. Council for a Tobacco-Free Cmty., Second-Hand Smoke, at
http://info.london.on.ca/Hosted/ctfc/bylawETS.html (last visited August 19, 2003), citing ROB
CUNNINGHAM, SMOKE & MIRRORS: THE CANADIAN TOBACCO WAR (1996).
46.
Int’l Programme on Chemical Safety, Environmental Health Criteria, No. 211:
Health Effects of Interactions Arising from Tobacco Use and Exposure to Chemical, Physical
or Biological Agents, available at http://www.who.int/pcs/ ehc/summaries/ehc_211.html (last
visited Aug. 28, 2003).
47.
Peter P. Morgan, Time for Action on Passive Smoking, 127 CANADIAN MED.
ASS’N J. 810, 810 (1982).
48.
See OFFICE ON SMOKING & HEALTH, supra note 10.
49.
See Am. Acad. of Pediatrics, supra note 43.

heart disease than from lung cancer.50 The National Cancer Institute estimates that
secondhand smoke causes approximately 3,000 lung disease deaths and 48,500 heart
disease deaths in non-smokers each year in the United States.51
The evidence is overwhelming and irrefutable. Secondhand smoke causes
and aggravates serious diseases in non-smoking adults and children.
C. Susceptibility of Children to Diseases Caused by Secondhand Smoke
The adverse health effects from breathing smoke are manifest, whether you
are actively smoking or you are involuntarily exposed to passive smoke because you
are held captive in a highchair.52 Every independent authoritative scientific body that
has examined the evidence has concluded that secondhand smoke causes diseases
affecting children, including low fetal birth weight, bronchitis, pneumonia, asthma
induction, asthma exacerbation, chronic respiratory problems, middle ear infections,
and Sudden Infant Death Syndrome (“SIDS”).53 Because the bodily tissues and organs
of children are still developing, secondhand smoke has a much greater detrimental
effect on children than on adults, resulting in reduced growth and development.54
Children raised in homes with smokers are particularly susceptible to health
problems, predominantly respiratory disorders, linked to secondhand smoke.55
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Children’s bodies simply are more vulnerable because they are developing.56 These
health problems extend beyond childhood and include an increased risk of lung cancer
later in life.57 In the United States, about 43% of children age two months to eleven
years live in homes with at least one smoker.58 Simple separation of smokers and nonsmokers, if they remain within the same building reduces, but does not eliminate, the
non-smokers’ exposure to environmental tobacco smoke.59 It takes more than three
hours to remove 95% of the smoke from just one cigarette from a room once smoking
has ceased.60
Asthma is the most common long-term childhood disease. Asthma affects
about one in thirteen school-aged children in the United States, resulting in 10 million
missed school days each year.61 Between 1980 and 1994, the incidence of asthma
increased 160% in children under age five.62 The EPA found that secondhand smoke
causes between 8,000 and 26,000 new cases of childhood asthma each year.
Additionally, secondhand smoke aggravates the condition in 200,000 to 1,000,000
asthmatic children each year.63 Children exposed to secondhand smoke are twice as
likely to develop asthma,64 making the motto of the American Lung Association,
“When You Can’t Breathe, Nothing Else Matters,” especially relevant to children.
Infants of women who smoke during pregnancy are at greater risk of
spontaneous abortion, premature birth, and SIDS.65 There is a strong link between
parental smoking, including maternal smoking during pregnancy and parental
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same room as the infant.67 Three times as many infants die of SIDS caused by
maternal smoking as are killed as a result of homicide or child abuse.68
In response to the 1997 Declaration on Children’s Environmental Health,69 in
1999 the World Health Organization convened the International Consultation on
Environmental Tobacco Smoke and Child Health (“ETS Consultation”) in
Switzerland. Experts from developing and developed countries gathered to examine
the effects of exposure to tobacco smoke on child health and to develop plans to
eliminate this exposure.70 The ETS Consultation found that the vast majority of
children exposed to tobacco smoke do not choose to be exposed. Children’s exposure
is involuntary, primarily arising from smoking by adults in the places where children
live, work, and play. The major source of exposure to tobacco smoke for young
children is smoking by their parents and other household members. “Given that more
than a thousand million adults smoke worldwide, WHO [the World Health
Organization] estimates that around 700 million, or almost half of the world’s
children, breathe air polluted by tobacco smoke, particularly at home. The large
number of exposed children, coupled with the evidence that ETS [environmental
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tobacco smoke] causes illness and disease in children, constitutes a substantial public
health threat.”71
The ETS Consultation concluded that environmental tobacco smoke is a real
and substantial danger to child health, causing death and suffering throughout the
world. Environmental tobacco smoke exposure causes a wide variety of detrimental
health effects in children, including lower respiratory tract infections such as
pneumonia, bronchitis, coughing, wheezing, asthma, and middle-ear disease.
Children’s exposure to environmental tobacco smoke may also contribute to
cardiovascular disease and neurobehavioral impairment in adulthood. The ETS
Consultation further concluded that maternal smoking during pregnancy is a major
cause of SIDS and other well-documented health effects, including reduced birth
weight and decreased lung function. Finally, the ETS Consultation noted that
environmental tobacco smoke exposure among non-smoking pregnant women can
lead to decreased birth weight, and that infant exposure to secondhand smoke
increases the risk of SIDS.
The evidence is overwhelming and irrefutable. Children are especially
susceptible to diseases caused by secondhand smoke.
D. Secondhand Smoke is a Real and Substantial Danger to the Health of
Children
Overwhelmingly, children are captive, involuntary, passive smokers.72 The
involuntary nature of children’s exposure to secondhand smoke crystallizes the harm
as egregious. The 1989 United Nations Convention on the Rights of the Child, ratified
by almost 200 countries, including the United States, is the most universally accepted
human rights document in the history of the world. The Convention provides that “in
all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best
interests of the child shall be a primary consideration.”73 Because the Convention
creates obligations for signatory governments to ensure children’s rights to the highest
attainable standard of health, the involuntary harmful exposure of children to
secondhand smoke can be seen as a human rights violation.74 Family courts must,
therefore, take judicial notice of the superabundance of authoritative scientific
evidence irrefutably demonstrating that secondhand smoke is a real and substantial
danger to the health of children, causing and aggravating serious diseases in
children.75
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III. AUTHORITY AND DUTY OF FAMILY COURTS TO PREVENT
SERIOUS HARM TO CHILDREN BY RESTRAINING SMOKING IN THEIR
PRESENCE
Children comprise the most abused segment of society in the world.
Fortunately, the children of America are protected by our unrivalled, centuries-old
system of juvenile justice. In re Julie Anne, 76 a case of first impression in the United
States, provides ample precedent for a family court on its own initiative and regardless
of the health of the child to restrict smoking around children in (1) the doctrine of
parens patriae; (2) the state’s “best interests of the child” statutes; and (3) precedents
of the United States Supreme Court.
A. Doctrine of Parens Patriae – Fundamental Rule of Family Courts and
Juvenile Justice
The doctrine of parens patriae (the state as parent) is the fundamental rule of
law that underlies our system of family courts and juvenile justice, providing that the
state is “the ultimate parent” of children within the care of juvenile court.77 Under the
doctrine of parens patriae, the state has an “urgent interest” in the welfare of the
child,78 and a “duty of the highest order” to protect the child.79
B. “Best Interests of the Child” Standard
For at least a century and a half, the “best interests of the child” standard has
been the polestar for family courts throughout the United States in determining matters
involving children.80 All family courts consider the health of the parties involved in
determining what is in the child’s best interests.81 The Uniform Marriage and Divorce
Act makes it mandatory for courts to consider “all relevant factors,” including
“health” factors, in determining the “best interests of the child.”82 In crystal-clear
language, the Act directs that “the court shall consider all relevant factors” and
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“physical health” factors in determining the “best interests of the child” in visitation
and custody matters.83
An avalanche of authoritative scientific studies provides compelling evidence
that secondhand smoke constitutes a real and substantial danger to children.
Secondhand smoke causes and aggravates serious diseases in children, and is a
danger, as both a “relevant factor” and a “physical health factor,” that a family court
must consider under the Uniform Marriage and Divorce Act. Under the states’
mandatory “best interests of the child” standard, the clear and convincing evidence
that secondhand smoke causes and aggravates serious diseases in children cannot be
ignored by the court simply because a parent fails to raise it. Many people simply are
unaware of the danger,84 but the danger exists regardless of whether a parent is aware
of it, acknowledges it, or complains to the court about it. The duty of the court to
consider the danger of secondhand smoke to children is not conditioned upon a
complaint by a parent. To hold otherwise would be contrary to the unequivocal
mandatory language and manifest intent of the statutes.85
Family courts, on their own initiative and as standard practice in exercising
their judicial duties, consider other serious risks of harm to children. Risks such as the
use of alcohol and drugs by persons living in the home of a child are currently
considered as factors in determining “best interests of the child” issues.86 A family
court has a statutory duty to similarly consider, on its own initiative, the serious risk of
harm to children posed by secondhand smoke. A superabundance of judicially-noticed
authoritative studies demonstrate by clear and convincing evidence that because
secondhand smoke causes and aggravates serious diseases in children, it is a real and
substantial danger to the health of children. Both general (“all relevant factors”) and
specific (“physical health factors”) provisions of states’ “best interests of the child”
statutes impose a mandatory duty upon family courts to consider the danger of
secondhand smoke to all children within their care in determining matters of visitation
and custody.87
C. United States Supreme Court Case Law
The United States Supreme Court has ruled that the harm to be considered
from secondhand smoke includes both present harm and possible future harm.88
Accordingly, family courts have an unqualified duty to consider the dangers of
secondhand smoke to all children within their care, regardless of the condition of their
health. In Helling v. McKinney, the high Court ruled that a state prisoner’s complaint
stated a justiciable cause of action. The prisoner alleged that the secondhand smoke of
other inmates constituted an unreasonable risk to his health, involuntarily subjecting
83.
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him to cruel and unusual punishment in violation of the Eighth Amendment to the
United States Constitution. The Court held that the prisoner’s claim was properly
based upon possible future harm to health as well as present harm.89
Because children are like prisoners to the extent they are “captive” within the
homes of their parents, secondhand smoke is a danger to those children, regardless of
the condition of their health.90 Because of the irrefutable proof of the health dangers
of secondhand smoke to children, it would be inherently contradictory for a family
court to fail to grant any child under its care effective legal protection against being
compelled to breathe secondhand smoke. To be meaningful, this protection cannot
wait until after the child has suffered the health-destructive diseases the protection is
intended to prevent. The court’s duty of protection applies regardless of the condition
of the child’s health.
Since the Supreme Court’s holding in Helling, constitutional challenges (i.e.,
due process, equal protection, and freedom of expression) by prison inmates
attempting to strike down smoking restrictions have uniformly been held to be without
merit. These holdings are premised upon the basis that smoking is not a fundamental
right, and secondhand smoke cannot be imposed involuntarily upon other people
because it is detrimental to their health.91 Smoking restrictions automatically protect
prison inmates across the United States from the real and present danger of being
compelled to breathe secondhand smoke in places where they live. Are not the
children of America, who can neither choose where they live nor speak for
themselves, entitled to the same protection afforded to prison inmates under the law?
Over a century ago, the United States Supreme Court affirmed a state
supreme court decision that took judicial notice that cigarettes are “wholly noxious
and deleterious to health.”92 A number of courts have definitively ruled that (1)
smoking is not a fundamental right;93 (2) judicial notice is taken of the healthdestructive effects of cigarettes and secondhand smoke;94 (3) both present harm and
possible future harm from secondhand smoke is a real and substantial danger to nonsmokers;95 and (4) secondhand smoke cannot be imposed involuntarily upon people
89.
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because it is detrimental to their health.96 How then could it be reasonably contended
that any possible future harm to the health of a child resulting from that child’s
involuntary exposure to secondhand smoke is not a “best interests” factor a family
court must consider when deciding visitation and custody matters?
The United States Supreme Court has ruled that (1) the constitutional right to
privacy is not absolute;97 (2) the state has an “urgent interest” in the welfare of the
child;98 and a “duty of the highest order” to protect the child;99 (3) parental rights
come along with reciprocal responsibilities;100 and (4) the state has an obligation to
protect the welfare of the child when the interests of the parent and the child conflict
to the point where the child is threatened with harm.101
Based upon these unequivocal pronouncements, a smoker has a right of
privacy to treat his health in whatever manner he chooses. But this right does not
include the right to inflict health-destructive secondhand smoke upon other persons,
especially children, who have no choice in the matter.
A man’s home is his castle, but no one is allowed to hurt little children –
even in his castle.
D. Duty of Family Courts, Legislatures, and Administrative Agencies
The clear and convincing evidence of manifold harm from secondhand
smoke to children is consistent, robust, and irrefutable. This evidence gives rise to a
duty upon family courts, the legislature,102 and administrative agencies to take action
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to reduce children’s compelled exposure to tobacco smoke. Under the 1989 United
Nations Convention on the Rights of the Child, ratified by the United States, courts of
law, state legislatures, and administrative agencies have a duty, as a matter of human
rights, to reduce children’s compelled exposure to tobacco smoke.103
● Family courts can protect our children by issuing court orders as standard
practice restraining persons from smoking in the presence of children within their
care.
● Legislatures can protect our children in three ways: first, by enacting
statutes prohibiting persons from smoking in the presence of children; second, by
enacting more specific legislation directing family courts to consider the danger of
secondhand smoke in determining best-interests-of-the-child matters; finally, by
enacting statutes directing administrative agencies to establish regulations restraining
smoking around children in their care.
● Administrative agencies can protect our children by enacting regulations
and issuing directives that foster parents and other persons in close contact with
children in their care shall not smoke around them.
E. Causal Relation Between Parental Smoking and Addictions in Children
A causal relation exists between parental smoking and their children
becoming addicted to nicotine as active smokers, thereby exposing them to the serious
diseases of smokers. Children of smokers are almost twice as likely to smoke as
children of nonsmoking parents. Very few people begin using tobacco as adults.104
More than 90% of smokers begin using tobacco before age nineteen, and the average
age at which they begin smoking is twelve and a half years old.105
Numerous studies have found tobacco products to be as addictive as heroin,
cocaine, and alcohol.106 Fifteen years ago, the United States Surgeon General
concluded that nicotine in tobacco is addictive, and that nicotine addiction is similar to
heroin or cocaine addiction.107 In 2000, the Royal College of Physicians’ Report on
Nicotine Addiction concluded that nicotine is a powerful addictive substance on par
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with heroin and cocaine.108 The extremely addictive nature of nicotine is demonstrated
by the fact that although almost three-quarters of smokers want to stop smoking,109
and although one-third of them attempt to quit each year, only one-third of smokers
who try to quit smoking actually succeed long-term.110 Approximately 1,000 of the
3,000 children who become regular smokers each day will eventually die as a result of
their smoking addiction.111 Further, an astonishing 50% of lung cancer patients resume
smoking after undergoing surgery.112
The causal relation between parent-child smoking supports the fact that
children are the chief source of new consumers of the tobacco industry. Each year the
tobacco industry strives to replace the many consumers who either quit smoking or die
from smoking-related diseases.113 The synthesis of active smoking by parents,114 the
glamorization of smoking by the film industry,115 and the targeted marketing of
tobacco products to children by the tobacco industry116 is a deadly combination for
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children. Once children become addicted to nicotine, usually within a year or less of
beginning to smoke cigarettes,117 they are likely to suffer the detrimental health
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Parental smoking is a key factor in children becoming active smokers, which
not only constitutes a serious health danger, but also is a risk factor for substance and
drug abuse.119 Studies show that nicotine use increases alcohol consumption.120 Teens
who smoke are three times more likely than non-smokers to use alcohol, eight times
more likely to use marijuana, and twenty-two times more likely to use cocaine.121
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High school seniors who are regular smokers and began smoking by grade nine are
2.4 times more likely than their nonsmoking peers to report poorer overall health, 2.4
times more likely to report cough with phlegm or blood, 2.7 times more likely to
report shortness of breath when not exercising, and 3.0 times more likely to have seen
a physician for an emotional or psychological complaint.122

IV. CONCLUSION
A considered analysis of the law, including the parens patriae (the state as
parent) doctrine, the states’ “best interests of the child” statutes, United States
Supreme Court case law, as well as the irrefutable judicially-noticed authoritative
scientific evidence demonstrating that secondhand smoke constitutes a real and
substantial danger to the health of children, leads to one inescapable conclusion: a
family court that does not issue court orders restraining persons from smoking in the
presence of children within its care fails those children whom the law has entrusted to
its care.
Existing American law requires a family court, on its own initiative and
regardless of the health of the child, to consider the danger of secondhand smoke to
children as a significant, and possibly determinative (where child has health
problems), factor in determining issues of visitation and custody. Family courts have a
further duty to protect all children under their care by issuing court orders restraining
anyone from smoking in their presence as a matter of standard practice.
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