NEW IMMINENCE IN THE TIME OF OBAMA:
THE IMPACT OF TARGETED KILLINGS ON
THE LAW OF SELF-DEFENSE

Noura S. Erakat™

President Barack Obama's authorization to use unmanned aerial vehicles, or
drones, to lethally incapacitate persons he believes constitute a threat to the U.S.
has become a hallmark of his Administration. Consider that President Obama
oversaw fifty-three drone missile attacks during his first year in office, which is
more than the total number of similar strikes carried out during the eight years of
President George W. Bush's two terms. The Obama Administration justifies its use
of force as self-defense in anticipation of an inevitable attack whose time and
place is uncertain. While international law recognizes the legitimacy of a narrow
definition of anticipatory self-defense, the Obama Administration’s targeted killing
practice redefines the traditional meaning of imminence by relaxing its temporal
standards. The Obama Administration purports that modern day warfare,
characterized by adversarial nonstate actors coupled with access to devastating
weaponry, makes the traditional meaning of imminence inappropriate and
anachronistic in dealing with these particular threats. Its contention reflects
similar concerns raised by United States Administrations dating back to Ronald
Reagan in the mid-eighties. Indeed, the United States has steadily shifted the
meaning of imminence for nearly three decades in its response to terrorist threats,
not least of which during the George W. Bush Administration, which explicitly
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declared a “War on Terror.” More broadly, the definitional shift of imminence
implicates the regulation of the use of force by states. The concept of "new
imminence" is highly susceptible to abuse because it can neither be externally
regulated nor restrained. To mitigate the risks posed by new imminence, states
must either affirm and/or establish an oversight mechanism of the use of force.
Alternatively, states could preserve the traditional law of self-defense and insist
that other states adopt a political, as opposed to a legal, framework to respond to
terrorist threats.
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INTRODUCTION

Every Tuesday, President Barack Obama meets with 100 of his top
national security advisers in the White House.! Together, they flip through slides,
one at a time, showing images of men alleged to be members of those nonstate
forces considered to be at war with the United States since 2001.2 The President
discusses the threat that each man poses to national security with his advisers. If
President Obama concludes that a man is not an imminent threat (yet), he moves
on to the next slide. If, alternatively, the President deems the subject an imminent
threat, he approves the subject’s targeted killing—thus authorizing Central
Intelligence Agency and Department of Defense personnel to track the subject’s
movements and, when the most opportune moment presents itself, to fire a
precision-strike missile from an unmanned aerial vehicle to take him out.?
Significantly, the killing could happen up to two years after the person is identified
as an imminent threat.*

According to a Department of Justice White Paper® leaked in early
February 2013, the Obama Administration justifies its use of force as self-defense
in anticipation of an inevitable attack whose time and place is uncertain.® It is

1. Jo Becker & Scott Shane, Secret ‘Kill List’ Proves a Test of Obama’s
Principles and Will, N.Y. TiMES, May 29, 2012, at Al.

2. Id.; see also Authorization for the Use of Military Force, Pub. L. No. 107—
40, 115 Stat. 14 (2001) (codified at 50 U.S.C. § 1541 (2006)).

3. See Becker & Shane, supra note 1.

4, See id.; see also Martin Chulov & Paul Harris, Anwar al-Awlaki, al-Qaida

Cleric and Top US Target, Killed in Yemen, THE GUARDIAN (Sept. 30, 2011), http://www.gu
ardian. co.uk/world/2011/sep/30/anwar-al-awlaki-killed-yemen.

5. U.S. DEP’T OF JUSTICE, LAWFULNESS OF A LETHAL OPERATION DIRECTED
AGAINST A U.S. CiTizEN WHO Is A SENIOR OPERATIONAL LEADER OF AL-QA’IDA OR AN
AsSsOCIATED FORCE 3 (2011) [hereinafter WHITE PAPER] (“Any operation of the sort
discussed here would be conducted in a foreign country against a senior operational leader
of al-Qa’ida or its associated forces who poses an imminent threat of violent attack against
the United States. A use of force under such circumstances would be justified as an act of
national self-defense. In addition, such a person would be within the core of individuals
against whom Congress has authorized the use of necessary and appropriate force.”).

6. The Administration does not adopt a black letter rule to answer the question
regarding its use of force. Instead, as demonstrated by the speeches given by Administration
officials, the Administration mixes its reference to assassinations with assertions that its use
of force is legitimate during warfare. Were this strictly an armed conflict governed by the
laws of war, imminence would be an irrelevant category. Compare, e.g., Eric Holder,
Attorney Gen. of the U.S., Statement at Northwestern University School of Law (March 5,
2012) (“Assassinations are unlawful killings . . . the U.S. government’s use of lethal force in
self-defense against a leader of al Qaeda or an associated force who presents an imminent
threat of violent attack would not be unlawful — and therefore would not violate the
Executive Order banning assassination or criminal statutes.”), with, e.g., John Brennan,
Assistant to the President for Homeland Sec. & Counterterrorism, Address at the Woodrow
Wilson International Center for Scholars (Apr. 30, 2012) (“As a matter of international law,
the United States is in an armed conflict with al-Qa’ida, the Taliban, and associated forces,
in response to the 9/11 attacks, and we may also use force consistent with our inherent right
of national self-defense.”).



198 ARIZONA LAW REVIEW [VOL. 56:195

worth mentioning that the appropriate legal regime under which to evaluate the
Obama Administration’s targeted killing policy is not as obvious as this text would
suggest. To the contrary, the Administration invokes both ongoing hostilities,
regulated by jus in bello, as well as the law of self-defense, regulated by jus ad
bellum, to justify its practice. However, imminence is one element of the law of
self-defense and has no bearing upon the lawfulness of a target where there is an
existing armed conflict.” Instead, in ongoing hostilities, the legality of a target is a
status-based assessment that distinguishes combatants from civilians. Unless he
surrenders, is injured, or is otherwise hors de combat, a combatant can be killed
regardless of activity.® In contrast, a civilian retains his immunity unless he
directly participates in hostilities, which is subject to a wholly distinct legal

Consider Legal Adviser Harold Koh’s 2010 address to the American Society of
International Law, where he explained that the Administration’s targeting practices are legal
and rife with historical precedent as demonstrated by the killing of Admiral Isokoru
Yamamoto, a commander of the Japanese forces in the attack on Pearl Harbor who was
targeted in mid-flight during World War II. Harold Hongju Koh, Legal Advisor, Dep’t of
State, Remarks at the Annual Meeting of the American Society of International Law (Mar.
25, 2010). Unlike al Qaeda and its associated forces, however, Yamamoto was easily
identified and distinguished as a member of a uniformed military force at war with the
United States. This distinction cannot be underestimated. Its critical nature has mired the
United States in battles with its own judiciary, which delineates the Executive’s detention
authority. See Boumediene v. Bush, 553 U.S. 723, 747 (2008). Guantanamo Bay detainees
now have access to federal courts to challenge the government’s authority to detain them;
Yamamoto, had our Nation’s forces captured him, would have been considered a prisoner of
war.

“[Wlhether a particular individual will be targeted in a particular location will depend
upon considerations specific to each case, including those related to the imminence of the
threat.” Koh, supra. Did the United States conduct an individual assessment of Yamamoto’s
threat to U.S. interests before it targeted him? According to news reports, the United States
targeted Yamamoto because of his significance to overall military advantage, not because of
any particular threat he posed. See Joe Holley, Besby Frank Holmes; WWII Fighter Pilot,
WasH. PosT, July 27, 2006, at BO7 (Yamamoto was considered a mastermind of the Pearl
Harbor attack and “the most brilliant tactician Japan had ever known”). The planned
ambush of Yamamoto on the battlefield is well within the bounds of legality and legitimacy
of the laws of armed conflict, which sanction the killing of persons based on their status, as
opposed to their conduct.

7. See Nils Melzer, Keeping the Balance Between Military Necessity and
Humanity: A Response to Four Critiques of the ICRC'’s Interpretive Guidance on the Notion
of Direct Participation in Hostilities, 42 N.Y.U. J. INT’L L. & PoL. 829, 898 (2010) (“[T]he
international lawfulness of a particular operation involving the use of force may not always
depend exclusively on IHL but, depending on the circumstances, may potentially be
influenced by other applicable legal frameworks, such as human rights law and the jus ad
bellum.”); accord Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions,
Study on Targeted Killings, 1 77, Human Rights Council, U.N. Doc. A/HRC/14/24/Add.6
(May 28, 2010) (by Philip Alston).

8. See e.g., INT’L INST. OF HUMANITARIAN LAW, THE MANUAL ON THE LAW OF
NON-INTERNATIONAL ARMED CONFLICT 40 (2006).
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analysis.® Accordingly, during an armed conflict, the targeted killing analysis
should scrutinize the conflict’s geographic scope and the composition of the
belligerent enemy, namely: Who constitutes al Qaeda and its associated forces? If
confusion exists as to whether a civilian is indeed a combatant, it is necessary to
assess whether he is a direct participant in hostilities, not whether he poses an
imminent threat.’® The White Paper suggests that if a civilian poses an imminent
threat, he is consequently a direct participant in hostilities.!? This approach
confuses the applicable law. The problem with the White Paper, generally, is that it
fails to provide an adequate legal analysis for targeted killings under either the
theory of ongoing hostilities or the law of self-defense, something the
Administration admittedly says it did not set out to do.> Although the
Administration’s failure to provide a more robust framework may merit scrutiny in
itself, this Article will only deal with the Administration’s claims that targeted
killings are lawful acts of self-defense. In particular, it will examine the
Administration’s claims regarding imminence.

Significant controversy surrounds the legitimacy of anticipatory self-
defense in international law.*® The consensus view, which rejects an expansive
view of such legitimacy, recognizes narrow exceptions to its prohibition in cases
where political alternatives are obsolete.’* The Obama Administration’s targeted

9. NILS MELZER, INT'L COMM. FOR THE RED CROSS, INTERPRETIVE GUIDANCE ON
THE NOTION OF DIRECT PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL
HUMANITARIAN LAw 5 (2009).

10. Id. at 70-71, 80.

11. WHITE PAPER supra note 5 at 8 (“[ W]here the al-Qa’ida member in question
has recently been involved in activities posing an imminent threat of violent attack against
the United States, and there is no evidence suggesting that he has renounced or abandoned
such activities, that member’s involvement in al-Qa’ida’s continuing terrorist campaign
against the United States would support the conclusion that the member poses an imminent
threat.”).

12. Id. at 1, 16 (“[T]his paper does not attempt to determine the minimum
requirements necessary to render such an operation lawful, nor does it assess what might be
required to render a lethal operation against a U.S. citizen lawful in other circumstances.”).

13. See infra Part | and accompanying text.

14. MiCHAEL WALZER, JusT AND UNJusT WARS 74 (1977) (arguing that
anticipatory self-defense is permissible but must be severely limited); see also 2 Huco
GRoTIUS, DE JURE BELLI Ac PAcIs LiBRI TRES 17375 (James Brown Scott ed., Francis W.
Kelsey trans., Oxford Univ. Press 1925) (1646) (“The danger . . . must be immediate and
imminent in point of time . . . But those who accept fear of any sort as justifying
anticipatory slaying are themselves greatly deceived . . . [I]f @ man is not planning an
immediate attack, but it has been ascertained that he has formed a plot, or is preparing an
ambuscade, or that he is putting poison in our way . . . | maintain that he cannot lawfully be
killed, either if the danger can in any other way be avoided, or if it is not altogether certain
that the danger cannot be otherwise avoided.”); Louis HENKIN, How NATIONS BEHAVE 143~
44 (2d ed. 1979) (arguing that anticipatory self-defense is only permissible where political
alternatives are obsolete); Jordan J. Paust, Use of Armed Force Against Terrorists in
Afghanistan, Iraqg, and Beyond, 35 CORNELL INT’L L.J. 533, 554 (2002). Furthermore, some
scholars believe Article 51 makes anticipatory self-defense illegal in all cases. lan
BROWNLIE, INTERNATIONAL LAW AND THE USE OF FORCE BY STATES 278-79 (1963).
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killing practice far exceeds this narrow exception and redefines the traditional
meaning of imminence by relaxing its temporal standards, thereby permitting the
use of preventive force. According to the law of self-defense in both customary
law and U.N. Charter law, imminence refers to the lack of time for deliberation or
the absence of other pacific means to avert a threat.’® In contrast, the Obama
Administration purports that modern-day warfare, characterized by adversarial
nonstate actors coupled with access to devastating weaponry, makes the traditional
meaning of imminence inappropriate and anachronistic in dealing with these
particular threats.'® Whereas states could historically anticipate attacks, today,
nonstate actors like “al-Qaeda do[] not follow a traditional command structure,
wear uniforms, carry . . . arms openly, or mass . . . troops at the borders of the
nations it attacks.”'’ Accordingly, the Administration urges acceptance of a “more
flexible understanding of imminence” that takes into account the “modern-day
capabilities, techniques, and technological innovations of terrorist organizations.”8

Notwithstanding the reference to modern-day warfare and the
advancement of weapons technologies, the concerns raised by the Obama
Administration about nontraditional threats are similar to those raised by previous
Administrations, dating back to President Ronald Reagan in the mid-1980s.1°
Indeed, the United States has steadily shifted the meaning of imminence for nearly
three decades in its response to terrorist threats, not least of which was during the
George W. Bush Administration, which explicitly declared a “War on Terror.”?
More broadly, the definitional shift of imminence implicates the regulation of the
use of force by states.

Before the U.N. Charter, states retained the right to decide for themselves
when to use force in self-defense.?* Adherence to this subjective standard failed to
limit the devastation wrought by armed force and compelled a nascent
international community to regulate its use more definitively.?? These states
intended the law of self-defense to remedy the excessive latitude afforded to states

15. OSCAR  SCHACHTER, DEVELOPMENTS  IN INTERNATIONAL  LAw:
INTERNATIONAL LAW IN THEORY AND PRACTICE 151 (1991) (U.S. Secretary of State Daniel
Webster responds to British claims that its attack on the Caroline constituted self-defense
and there he writes that imminence must leave no time for deliberation and no opportunity
to search for alternative pacific means).

16. WHITE PAPER supra note 5, at 7.

17. John Brennan, Assistant to the President for Homeland Sec. &
Counterterrorism, Remarks at Harvard Law School: Strengthening Our Security by
Adhering to Our Values and Laws (Sept. 16, 2011).

18. Id.

19. See infra Parts 11.A.—B.

20. 2001:U.S. Declares War on Terror, BBC News (Sept. 12, 2001), http://
news.bbc.co.uk/onthisday/hi/dates/stories/september/12/newsid_2515000/2515239.stm.

21. JAMES L. BRIERLY, THE LAwW OF NATIONS 397 (Humphrey Waldock ed., 6th
ed. 1963) (“Before the League [of Nations], international law was . . . entirely free both to
decide and act for itself, and although the classical system knew of certain principles
regulating the recourse to forcible measures short of war, their application was necessarily
uncertain when each state claimed the right to be the judge of the merits of its own case.”).

22. Id.; see also SCHACHTER, supra note 15, at 106-34.
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in their resort to arms.? The concept of new imminence?* resurrects this problem
because it relies upon, and is deferential to, individual state determinations of the
appropriate application of self-defense. New imminence is wholly reliant on state
discretion because the intelligence upon which a particular state depends is not
readily available for all states to evaluate. Instead, such national security
intelligence is shrouded in secrecy, thus making the use of force based upon new
imminence nonjusticiable.?> While this may arguably be a sincere, good-faith
effort to ward off harm, it cannot be externally regulated or restrained, thus making
it highly susceptible to abuse. To mitigate the risks that new imminence poses,
states should either establish or affirm an oversight mechanism of the use of force.
Alternatively, states should adopt a political, as opposed to a legal, framework to
respond to terrorist threats.

To demonstrate that the United States, and most recently, the Obama
Administration in its targeted killing practice, has advanced the concept of new
imminence, and therefore the use of preventive force against nonstate actors, |
begin by discussing the international law of self-defense. In particular, | examine
anticipatory self-defense and the concept of imminence in customary law as well
as under the U.N. Charter. | distinguish preemptive self-defense from the
preventive war doctrine to show that the use of force before an armed attack is
permissible where the exhaustion of nonforceful remedies has been satisfied and is
objectively verifiable by other states. | trace U.S. policy beginning with the
Reagan Administration to show that nonstate actors with access to weapons of
mass destruction is not as novel a challenge to U.S. national security as the Obama
Administration suggests. In doing so, | show that there has been a steady
movement away from the traditional meaning of imminence toward new
imminence, which has facilitated the use of preventive force. | then discuss how
this shift is susceptible to abuse in ways that risk the ability to regulate state force
as well as the international order. | conclude by suggesting two options for
mitigating the identified risks: The international community can empower the U.N.
Security Council, or a novel subsidiary of it, to review state use of force, or it can
preserve the traditional law of self-defense and insist that states characterize their
pursuit of nonstate actors under the regime of state necessity.

|. THE REGULATION OF THE USE OF FORCE: DEFINING IMMINENCE

Jus ad bellum, or the justice of fighting a war, is the legal framework that
regulates self-defense.?® This is to be distinguished from jus in bello, or the

23. See SCHACHTER, supra note 16, at 135.

24. In contrast to the traditional definition of imminence, new imminence is
stripped of its temporal quality. The standard is supplanted by a balancing test that considers
intent, capacity, and propensity. See Infra Part I11.

25. See infra notes 214-15.

26. IHL and Other Legal Regimes—jus ad bellum and jus in bello, ICRC (Oct.
29, 2010), http://www.icrc.org/eng/war-and-law/ihl-other-legal-regmies/jus-in-bello-jus-ad-
bellum/overview-jus-ad-bellum-jus-in-bello.htm; see also Justin Desautels-Stein, The Judge
and the Drone, 56 ARriz. L. Rev. 117, 167 (2014) (“Two questions in the jus ad bellum
concern the proper way to define the language in Article 51 about ‘armed attack’ and
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regulation of the way that a war should be fought, which I will not discuss here.?’
Two bodies of law regulate self-defense: customary international law and the U.N.
Charter. Customary international law is comprised of state practice and opinio
juris, or what states deem to be legally binding.?® The customary law of self-
defense well preceded the U.N. Charter framework, captured in Article 51, and
legislated by states in 1945.2% Imminence features in both the customary and
Charter frameworks. Imminence indicates that an attack has not yet taken place but
is already in motion or is otherwise inevitable. It is this temporal requirement that
distinguishes the permissible use of force to avert harm (i.e., preemptive self-
defense) from the impermissible use of force after an attack (i.e., reprisal) or
before a threat becomes imminent (i.e., preventive attack). *° Notably, | distinguish
preemptive from preventive force in this article. Both fall within the framework of
anticipatory self-defense, and scholars and politicians have used them
interchangeably in other places.3! | distinguish them in an attempt to demonstrate
that state force can be used before an armed attack is complete but with significant
restrictions. Below, | examine the definition of self-defense in the modern Charter
system and customary international law. | then define imminence by distinguishing
the preventive war doctrine from preemptive self-defense. The distinction turns on
the exhaustion of all nonforceful remedies, making the use of force a measure of
last resort.

A. Self-Defense in International Law

The customary definition of self-defense is comprised of three
elements—necessity, proportionality, and imminence—and permits the use of
force in anticipation of an attack. The Charter definition is narrow and, on its face,
requires that an armed attack trigger self-defense. Scholars who argue that the
Charter definition complements rather than supplants the customary one proffer
that the “inherent right to self-defense,” mentioned in Article 51, includes the right
to use preventive force.3? This is the minority view among scholars. However,
even the majority view considers a narrow exception to the use of force before an
armed attack is permissible. The controversy is not whether customary and Charter
law coexist; that is simplistic and obscures the more significant controversy.
Rather, the question is: What did customary law permit and, therefore, what is
included within the “inherent right to self-defense”? I argue that this right has been

whether attacks on states by nonstate actors may trigger Article 51 at all.”).

217. See supra notes 4 and 6 and accompanying text.

28. Vienna Convention on the Law of Treaties, art. 38, May 23, 1969, 115
U.N.T.S. 333; see also Statute of the I.C.J. art. 38.1(b)—(c), June 26, 1945, 59 Stat. 1055.

29. U.N. Charter art. 51.

30. GEORGE P. FLETCHER & JENS DAVID OHLIN, DEFENDING HUMANITY 90
(2008).

31. See Abraham D. Sofaer, On the Necessity of Pre-Emption, 14 EuRr. J. INT’L
L. 209, 216 n.26 (2003); John Yoo, Using Force, 71 U. CHI. L. Rev. 729, 729, 735 (2004).

32. U.N. Charter art. 51.
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cabined by necessity. Accordingly, imminence indicates that force is a measure of
last resort, which is objectively verifiable by other states.

1. Customary International Law

The customary definition of self-defense is based on a nineteenth-century
incident wherein British forces boarded a U.S. vessel, the Caroline, in U.S.
territorial waters, killed several persons, set the ship on fire, and launched it over
the Niagara Falls.® The British claimed that they did so in self-defense because the
ship was used to transport weapons and persons to Canada in an insurrection
against British forces.®* In response, then-U.S. Secretary of State Daniel Webster
wrote a letter to Lord Alexander Ashburton decrying the attack on the Caroline as
illegitimate because self-defense should be confined to cases in which:

the necessity of that self-defense is instant, overwhelming, and
leaving no choice of means and no moment for deliberation . . . .
[E]ven supposing the necessity of the moment authorized [British
forces] to enter the territories of the United States at all, [they] did
nothing unreasonable or excessive; since the act, justified by the
necessity of self-defense, must be limited by that necessity, and kept
clearly within it.%®

This maxim, also known as the Caroline Doctrine, has come to be treated
as the locus classicus of the law of self-defense.% It establishes that all defensive
uses of force must meet three criteria—necessity, imminence, and
proportionality—and maintains the legitimacy of anticipatory self-defense.®’

Doctrinally, imminence is a temporal requirement that justifies the use of
lethal force when there is no moment for deliberation, necessity requires that no
lesser means of force could have averted the harm, and proportionality requires
that, in all cases, the force used not exceed what is necessary to avert the threat.
The construction of the maxim suggests that an imminent threat that leaves no
moment for deliberation meets the necessity criteria.®® Therefore, although the
Caroline Doctrine seems to sanction the use of force in anticipation of an attack,

33. See SCHACHTER, supra note 15, at 151.

34. See id.; Michael N. Schmitt, Preemptive Strategies in International Law, 24
MicH. J. INT’L L. 513, 529 (2003) (the Caroline litigation memorialized a nineteenth-
century incident that involved the Mackenzie Rebellion in Canada against the British

Crown).

35. Louls HENKIN ET AL., INTERNATIONAL LAW CASES AND MATERIALS 890-91
(1980) (quoting Secretary of State Daniel Webster).

36. Id. at 151.; But see Paust, supra note 14, at 535 n.6 (Caroline merely defined
the appropriate means in response to an attack not the imminence of such attack).

37. SCHACHTER, supra note 15, at 150-55.

38. See id.

39. See OPPENHEIM’S INTERNATIONAL LAw 422 (Robert Jennings & Arthur Watts

eds., 9th ed. 1992).
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its invocation is cabined by the principle of necessity.“° The customary definition
of self-defense is broader than the U.N. Charter definition.

2. The Modern Charter System

A little more than 100 years after the Caroline incident, states codified
the law of self-defense in the U.N. Charter.*! Article 2(4), establishes that “[a]ll
Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any
other manner inconsistent with the Purposes of the United Nations.”*? The two
exceptions to this prohibition are self-defense under Article 51 and military
measures authorized by the U.N. Security Council.*® Article 51 provides:

Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs
against a Member of the United Nations, until the Security Council
has taken measures necessary to maintain international peace and
security. Measures taken by Members in the exercise of this right of
self-defence shall be immediately reported to the Security Council
and shall not in any way affect the authority and responsibility of
the Security Council under the present Charter to take at any time
such action as it deems necessary in order to maintain or restore
international peace and security.**

The Charter definition requires an armed attack to trigger the law of self-
defense and therefore prohibits the use of force in anticipation of an attack (i.e.,
anticipatory self-defense). Some scholars have pointed out that the Charter
sanctions the use of force in response to an armed attack that has not yet occurred
but is, nevertheless, in irreversible motion.*> Under this interpretation, the Charter
framework sanctions the preemptive use of force where it serves an interceptive,
rather than a preventive, function.*® It assumes that an attack is already in motion,

40. Norbert A. Schlei, Anticipatory Self-Defense: A 1962 OLC Opinion on
Lawful Alternatives for the U.S. in the Cuban Missile Crisis, 6 GREEN Bac 2d 195, 197
(2003). (“[I]t is clear that preventive action in self-defense is warranted only where the need
for it is ‘instant, overwhelming, leaving no choice of means and no moment for
deliberation.’ [sic] It is thus clear that preventive action would not ordinarily be lawful . . .
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