THINLY ROOTED: DOBBS, TRADITION, AND
REPRODUCTIVE JUSTICE

Darren Lenard Hutchinson”

In Dobbs v. Jackson Women’s Health Organization, the Supreme Court overruled
Roe v. Wade and Planned Parenthood of Southeastern Pennsylvania v. Casey. These
two cases held that the Due Process Clause of the Fourteenth Amendment
encompassed a right of women to terminate a pregnancy. Roe reflected over 60
vears of substantive due process precedent finding and reaffirming a constitutional
right of privacy with several animating themes, including bodily integrity, equality,
and dignity. The Court’s substantive due process doctrine had established that the
analysis in such cases would involve multiple points of inquiry, such as tradition,
contemporary practices, and the closeness of the newly asserted interest to
previously recognized fundamental rights. Dobbs does not follow this precedent but
instead applies a narrow and exclusively backward-looking tradition analysis that,
if applied consistently, would imperil many other important rights, including
contraception, sexual intimacy, and same-sex marriage. After analyzing these
concerns, this Article examines the influence of precedent, politics, and ideology on
the content of constitutional law and argues that pro-choice advocates must utilize
the political process to restore abortion as a fundamental right. The political
process can lead to legislation, executive action, and court doctrines that expand
privacy rights. As an alternative to the analysis in Dobbs, this Article recommends
a more democratic approach to substantive due process that incorporates
perspectives of historically marginalized voices. A new democratic approach could
Justify expanding rights to protect the most vulnerable members of society and move
beyond the narrow conception of reproductive freedom as a negative liberty interest.
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INTRODUCTION

Abortion remains one of the most contested political issues.! Pro-choice
and pro-life activism on abortion has involved numerous important political and
social institutions, including social movement organizations and media.? Because

1. Danny Osborne, et al., Abortion Attitudes: An Overview of Demographic and
Ideological Differences, 43 POL. PSYCH. 29, 31 (2022).

2. Deana Rohlinger, Friends and Foes: Media, Politics, and Tactics in the
Abortion War, 53 Soc. PROBS. 537, 541 (2006) (discussing abortion social movement media
tactics).
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most social movements seek to change policy, abortion-related activism has
substantially impacted law and election politics in the United States.® In 1973, the
Supreme Court decided Roe v. Wade* and held that women had a fundamental right
to decide whether or not to terminate a pregnancy.’ Roe eventually became the
primary symbol that proponents and opponents of abortion rights invoked to frame
their advocacy.® Roe’s prominence in political discourse continued even after the
Court’s 1992 ruling in Planned Parenthood of Southeastern Pennsylvania v. Casey’
weakened the precedent. Casey held that states could regulate abortion throughout
the pregnancy, so long as the laws did not impose an undue burden on women
seeking to terminate a previable fetus.®

Nearly 50 years after Roe, the Court has issued a ruling feared by pro-
choice activists and lauded by pro-life advocates. The case, Dobbs v. Jackson
Women’s Health Organization,” overturns Roe and Casey and holds that the
Constitution does not confer upon women a right to terminate a pregnancy.'”
Predictably, Dobbs has ignited a wave of political commentary and protests, much
of it directed toward the Court.'!

Dobbs resulted from a multiyear conservative political mobilization. In the
late-1970s, conservatives founded the Family Values movement, consisting of
religious individuals and churches, politicians, and social movement organizations,
to oppose cultural and legal changes that altered traditional conceptions of family
and gender.'? Specifically, social conservatives mobilized against abortion, gender
equality, and a budding movement for LGBTQA rights.!* The Republican Party
capitalized on social conservatives’ distaste for progressive politics of gender and

3. Barbara Norrander & Clyde Wilcox, Public Opinion and Policymaking in the
States: The Case of Post-Roe Abortion Policy, 27 PoL’y STuD. J. 707, 718 (1999) (“Our
results suggest that public opinion and interest groups do influence abortion policy in the
states.”).

4. 410 U.S. 113 (1973), overruled by Dobbs v. Jackson Women’s Health Org.,
142 S.Ct. 2228 (2022).

5. Roe, 410 U.S. at 153 (holding the right of privacy “broad enough to encompass
a woman’s decision whether or not to terminate her pregnancy”).

6. Jane Maslow Cohen, Comparison-Shopping in the Marketplace of Rights, 98
YALE L.J. 1235, 1237 (1989) (observing that “Roe has become the governing metaphor of the
abortion conflict”).
7. 505 U.S. 833 (1992) (plurality opinion).
8. 1Id. at 878-79.
9. 142 S.Ct. 2228 (2022).

10. 1d. at 2279 (“We therefore hold that the Constitution does not confer a right to
abortion. Roe and Casey must be overruled, and the authority to regulate abortion must be
returned to the people and their elected representatives.”).

11. Natasha Ishak, In 48 Hours of Protest, Thousands of Americans Cry Out for
Abortion Rights, Vox (June 26, 2022, 4:00 PM),
https://www.vox.com/2022/6/26/23183750/abortion-rights-scotus-Roe-overturned-protests
[https://perma.cc/6R85-UZBE].

12. Seth Dowland, “Family Values” and the Formation of a Christian Right
Agenda, 78 CHURCH HIST. 606, 607 (2009) (discussing formation of Family Values
movement).

13. Id. (arguing the Family Values movement believes “that abortion, feminism,
and homosexuality represented a multifaceted attack” on the family).
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sexuality by making opposition to abortion, LGBTQA rights, and sex equality
central themes of its political platform.'* Republicans had already captured most
southern White voters who were disenchanted by the Democratic Party’s
increasingly liberal positions on civil rights.!® This “Southern Strategy,”!¢ together
with Family Values, helped to solidify pro-life politics as a partisan issue for
Republicans. Meanwhile, Democrats increasingly became pro-choice, capturing
liberals, persons of color, and LGBTQA voters.!” Dobbs strikingly demonstrates
how ideology and partisanship influence judging and constitutional law. Each
justice in the Dobbs majority was appointed by a Republican president, while the
three dissenters joined the bench during Democratic presidential administrations.'®

While the multiple opinions in Dobbs align with the justices’ ideological
commitments, the Court has consistently held that careful legal analysis, rather than
personal values, must shape judicial outcomes.!® Assertions of legal purity are
particularly prominent in substantive due process analysis—the doctrine that
identifies fundamental rights.?® Concerns about judicial ideology have permeated
substantive due process debates since the early twentieth century, when the Court
first utilized this doctrine to invalidate state economic and social welfare legislation.
Lochner-era decisions striking down popular regulations generated sharp
criticism.?! During the midcentury, the Court repudiated this doctrine, settling on a

14. Id. at 631 (arguing that “Christian right leaders made ‘family values’ an
essential element in the Republican agenda”™).

15. Tim Galsworthy, Carpetbaggers, Confederates, and Richard Nixon: The 1960
Presidential Election, Historical Memory, and the Republican Southern Strategy, 52 PRES.
STUDS. Q. 260, 261-62 (2022) (discussing southern White disenchantment with Democratic
Party due to civil rights and racial justice).

16. Id. at 261 (discussing Republican Party decision to capture White southern
voters).

17. Edward Carmines et al., How Abortion Became a Partisan Issue: Media
Coverage of the Interest Group-Political Party Connection, 38 POL. & PoL’y 1135, 1136
(2010) (discussing evolution of abortion into a partisan issue for Democrats and Republicans).

18. President Trump appointed Justices Gorsuch, Kavanaugh, and Barrett.
President Obama appointed Justices Sotomayor and Kagan. President George W. Bush
appointed Chief Justice Roberts and Justice Alito. President Clinton appointed Justice Breyer.
President George H.W. Bush appointed Justice Thomas. See Current Members, in About the
Court, Sup. Ct. OF THE U.S., https://www.supremecourt.gov/about/biographies.aspx
[https://perma.cc/9KCV-ZUZJ] (last visited Feb. 14, 2023).

19. See, e.g., Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2279
(2022) (“We do not pretend to know how our political system or society will respond to
today’s decision overruling Roe and Casey. And even if we could foresee what will happen,
we would have no authority to let that knowledge influence our decision. We can only do our
job, which is to interpret the law, apply longstanding principles of stare decisis, and decide
this case accordingly.”).

20. See, e.g., id. at 224248 (discussing the issue of judicial usurpation of political
process in substantive due process cases).

21. Rebecca L. Brown, Activism Is Not a Four-Letter Word, 73 U. CoLO. L. REv.
1257, 1262 (2002) (“Common critiques of Lochner are twofold—the Court imposed an
economic theory of government not contained in the Constitution and it recognized rights—
economic rights—that should not have been protected so vigorously.”).
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deferential rational basis review for ordinary economic regulations.?? Although the
Court adopted a deferential analysis of economic regulations against claims of due
process deprivation, it exercised more robust scrutiny when certain personal liberties
were at stake.?? The judicial protection of personal liberties cohered around the right
of privacy, first announced in Griswold v. Connecticut,** which invalidated a state
prohibition of contraceptive use as applied to married couples.?® After Griswold, the
Court has consistently affirmed the existence of a constitutional right of privacy.2¢

The Court has not articulated a single test to determine when a liberty
interest qualifies as a fundamental right.?” Nonetheless, several defining themes
have emerged in precedent. The Court has rejected substantive due process theories
that would make recognition of fundamental rights extraordinarily difficult. In this
vein, the Court has held that fundamental rights are not limited to rights explicitly
mentioned in the Constitution or to rights that existed when the Fourteenth
Amendment was ratified, defined as narrowly as possible.?® In other words, the
Court has not required present-day due process claimants to identify a historical
mirror equivalent of the interests they contend are fundamental rights. The Court,
however, has held that liberty interests that are “deeply rooted in the nation’s history
and traditions” or “implicit in the concept of ordered liberty” constitute fundamental
rights.?® This tradition-based standard explicitly looks to past practices.

Dobbs departs sharply from precedent and applies a markedly rigid
analysis.*® Drawing heavily from the ruling in Glucksberg v. Washington,>' Dobbs
centralizes the “deeply rooted” formulation above all other doctrinal descriptions of
fundamental rights.’?> The Court also interprets the “deeply rooted” test in a more
rigid fashion than precedent requires.3* Furthermore, despite finding that the history

22. United States v. Carolene Prod. Co., 304 U.S. 144, 153 (1938) (discussing
rational basis review).

23. In Carolene Products, the Court intimated applying a higher level of scrutiny
when certain constitutional rights or forms of discrimination were at issue. See Carolene
Prod. Co.,304 U.S. at 153 n.4.

24. 381 U.S. 479 (1965).

25. Id. at 485-86.

26. Obergefell v. Hodges, 576 U.S. 644, 665-66 (2015) (discussing privacy
precedent).

217. See discussion infra Part I.A.

28. Planned Parenthood of Se. Pa v. Casey, 505 U.S. 833, 847 (1992) (“It is
tempting, as a means of curbing the discretion of federal judges, to suppose that liberty
encompasses no more than those rights already guaranteed to the individual against federal
interference by the express provisions of the first eight Amendments to the Constitution. But
of course this Court has never accepted that view.”); id. (“It is also tempting . . . to suppose
that the Due Process Clause protects only those practices, defined at the most specific level,
that were protected against government interference by other rules of law when the Fourteenth
Amendment was ratified. But such a view would be inconsistent with our law.”).

29. See Kerry v. Din, 576 U.S. 86, 93 (2015).

30. Infra Part LA.2.

31. 521 U.S. 702, 735-36 (1997) (finding no right to physician-assisted suicide
for terminally ill patients).

32. Infra Part LA.

33. Infra Part 1.A.2.
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of abortion regulations includes legal access and criminalization, the Court
discounts the record of legalization and treats criminalization as eclipsing a history
of sometimes lawful use.’* The Court has never held that historical analysis must
reveal a pattern of unlimited enjoyment of a liberty interest before it can qualify as
a fundamental right.>> Such a theory of due process could justify invalidation of
many fundamental rights. When faced with a tradition containing a mixture of
criminalization and legalization, the Court has found that the history of regulation
affects the scope of the right, not its existence altogether.*

Although the immediate concern in Dobbs is abortion, the Court’s
methodology could have far-reaching results. The Court’s narrow and backward-
looking tradition analysis is inconsistent with doctrinal approaches the Court utilized
in cases finding fundamental rights to sexual privacy, same-sex marriage, and
contraceptive use.’”’” While the majority disclaims an interest in overturning these
precedents, its effort to distinguish these rights from abortion is unconvincing.®
Dobbs also portends the continuation of the Court’s limited and formalistic
conception of equal protection. The Court summarily dismisses arguments couching
abortion restrictions in gender-equality terms on the grounds that pregnancy
discrimination does not constitute gender discrimination.>® Dobbs also finds that
women can use their electoral majority to change abortion laws in the political
process.*” This reasoning fails to take into account the physical, emotional, mental,
and economic burdens of pregnancy, childbirth, and child-rearing on women.*!
Moreover, the Court’s political process analysis could justify applying rational basis
review to claims of gender discrimination.*? This result would render governmental
gender discrimination presumptively constitutional.*3

Advocates of reproductive choice cannot effectuate an immediate reversal
of a Court ruling on constitutional law. This will require years of social movement
activity and political mobilization that lead to a more ideologically balanced Court.**
Looking into that future, a doctrinal approach that centers the experiences of
subordinate voices from history could provide an alternative to the limited doctrine
in Dobbs that focuses exclusively on an era during which women and other
marginalized groups lacked the political power to obtain legal protection of interests
they viewed as essential to liberty.*

This Article contains three main parts. Part I discusses Dobbs’s retreat from
flexibility in substantive due process cases in favor of a rigid approach that imperils
existing rights and the recognition of new fundamental interests. This Part also

34, Infra Part LA 3.
35. Infra Part LA 4.
36. Infra Part LA.5.
37. Infra Part 1.B.
38. Infra Part 1LA.
39. Infra Part 11.B.
40. Infra Part 11.B.2.
41. Infra Part 11.B.1.
42. Infra Part 11.B.2.
43. Infra Part 11.B.2.
44. Infra Part 111 A.
45. Infra Part 111.B.
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criticizes the Court’s exclusive reliance upon and misinterpretation of Glucksberg
and its failure to follow precedent that applies a more flexible analytical framework.
Part II analyzes the far-reaching implications of Dobbs, including the reality that the
Court’s reasoning could justify invalidation of fundamental rights related to same-
sex marriage, sexual privacy, and contraception, and for lowering gender to a
rational basis category in equal protection litigation. Part III discusses the post-
Dobbs reality for pro-choice social movements and women’s access to abortions, by
offering a realistic analysis of the difficult and slow process required to shape and
change constitutional law. This Part also proposes a new democratic traditionalism
analysis for use in substantive due process cases. A more democratic evaluation of
tradition would not reinforce and validate historical subordination by centralizing
only those liberty interests deemed important by the powerful classes that created
legal institutions and traditions of the past. A more pluralistic accounting of tradition
would also include contemporary thought regarding tradition. This forward-looking
approach that incorporates the views of poor women and women of color could
justify a more robust conception of due process—securing both negative rights
against state intrusion, and positive rights to state protection and funding of
reproductive decisions.

1. SUBSTANTIVE DUE PROCESS DEVOLUTION

Dobbs involves a challenge to Mississippi’s Gestational Age Act, which
prohibits abortion after 15 weeks of pregnancy, except in the case of a medical
emergency or severe fetal abnormality.*® Because the statute prohibits abortion prior
to fetal viability, it violated constitutional requirements set forth in Roe and Casey.*’
Applying the Court’s abortion precedent, the district court and the Fifth Circuit
permanently enjoined enforcement of the legislation.*® In a historic ruling, the Court
overrules Roe and Casey, applies rational basis review, and holds that the statute
does not offend constitutional requirements.

Dobbs presents many issues for academic inquiry—substantive due
process methodology being the most important doctrinal concern. Although Dobbs
has all the trappings of a standard substantive due process opinion, the Court’s
analysis departs significantly from precedent.

A. Dobbs Incorrectly Applies Substantive Due Process Methodology

The Court has utilized multiple standards to determine whether liberty
interests qualify for protection as fundamental rights. Court doctrine first seeks to
determine whether an interest enjoyed protection historically.** The Court
recognizes as fundamental rights those liberty interests that are “implicit in the
concept of ordered liberty” or “deeply rooted in the nation’s history and

46. Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2243 (2022) (citing
Miss. Code Ann. §41-41-191 (2018)).

47. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 869-71 (1992) (holding
that pre-viability abortion prohibitions violate the Constitution).

48. Dobbs, 142 S. Ct. at 2244.

49, Katharine T. Bartlett, Tradition as Past and Present in Substantive Due
Process Analysis, 62 DUKE L.J. 535, 536-37 (2012) (discussing historical analysis of
substantive due process).
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traditions.”® The Court, however, also engages in a forward-looking analysis,
considering whether “emerging” understandings of liberty warrant recognition of
new fundamental rights that lack an explicit tradition of protection.’! When applying
the substantive due process doctrine, the Court has resisted treating liberties in
isolation from one another.”® Instead, the Court examines the reasons certain
liberties received protection historically; it then determines if a newly asserted
interest fits within this broadened framing of tradition.>® Although the Court has
adjudicated many substantive due process cases and used several tests for
identifying fundamental rights, Dobbs relies almost exclusively on one precedent—
Washington v. Glucksberg®*—and one doctrinal test—“deeply rooted.”> The
Court’s heavy reliance on Glucksberg and its interpretation of the case raise
numerous concerns.

1. Glucksberg Does Not Bar a Flexible Substantive Due Process Analysis

In Glucksberg, the Court held that terminally ill patients did not have a
fundamental right to physician-assisted suicide.’® Many scholars have argued that
Glucksberg represents a more conservative application of precedent because the
Court held that substantive due process requires a narrow or “careful” description of
tradition and because the opinion does not formally endorse a forward-looking

50. Washington v. Glucksberg, 521 U.S. 702, 721 (1997).

51. Lawrence v. Texas, 539 U.S. 558, 572 (2003) (“These references show an
emerging awareness that liberty gives substantial protection to adult persons in deciding how
to conduct their private lives in matters pertaining to sex. ‘[H]istory and tradition are the
starting point but not in all cases the ending point of the substantive due process inquiry.’”’)
(citation omitted). In substantive due process cases, Justice Harlan popularized this approach.
See Poe v. Ullman, 367 U.S. 497, 542 (1961) (Harlan, J., dissenting) (arguing that “tradition
is a living thing”).

52. See Poe, 367 U.S. at 543 (Harlan, J., dissenting) (describing Fourteenth
Amendment liberty as a “rational continuum which, broadly speaking, includes a freedom
from all substantial arbitrary impositions and purposeless restraints” rather than “a series of
isolated points™).

53. This style of analysis links liberties that lack a history of protection, like same-
sex marriage, to existing fundamental rights—like marriage and family. Obergefell v.
Hodges, 576 U.S. 644, 665 (2015) (explaining that the Court looks for commonality between
traditionally recognized and new liberties). See infra Part .B.2.

54. 521 U.S. 702 (1997).

55. See Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2242, 2246-48,
2260 (2022) (discussing Glucksberg and deeply rooted standard).

56. Glucksberg, 521 U.S. at 728 (holding that “our decisions lead us to conclude
that the asserted ‘right’ to assistance in committing suicide is not a fundamental liberty
interest protected by the Due Process Clause”).
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approach.’” Instead, Glucksberg emphasized the backward-looking “deeply rooted”
and “implicit in the concept of ordered liberty” formulations of fundamental rights.>®

The specific facts of Glucksberg could explain or justify use of a less
flexible framework. The Court based its ruling on an uninterrupted tradition:
throughout U.S. history, every state criminalized assisting a suicide and suicide.*
While policy regarding suicide became more liberal over time,® suicide remained
disfavored.®! The historical approach to assisting suicide, however, never evolved.
Assisting a suicide remained a crime in every state until Oregon legalized it in
1994.92 Although Glucksberg did not formally discuss emerging traditions, the
Court considered contemporary trends but found tradition stagnant.®® Glucksberg
even analyzed contemporary practices in other countries and found a mixed picture
that weighed against judicial recognition of such a right in the United States.® These
observations suggest that academics and judges construing Glucksberg as a
necessarily restrictive case might have overstated the position.®

57. Id. at 720-21 (summarizing substantive due process doctrine). For scholarly
treatment, see Yale Kamisar, Foreword: Can Glucksberg Survive Lawrence? Another Look
at the End of Life and Personal Autonomy, 106 MICH. L. REv. 1453, 1456 (2008)
(“Glucksberg had insisted, as had Bowers, that in order for a right or liberty to come within
the substantive reach of the Due Process Clauses it had to be (1) deeply rooted in this Nation’s
history and tradition and “implicit in the concept of ordered liberty and (2) susceptible of a
careful description . ... Although the Lawrence Court did conclude that the historical
grounds relied on by the Bowers majority were somewhat doubtful, it could not, and did not,
claim that the right or liberty at issue was deeply rooted in this Nation’s history and
tradition.”) (internal quotations and citation omitted); Erwin Chemerinsky, Washington v.
Glucksberg Was Tragically Wrong, 106 MICH. L. REv. 1501, 1504 (2008) (“In Glucksberg,
Chief Justice Rehnquist’s majority opinion formulated an approach to identifying
fundamental rights that is at odds with the Supreme Court’s approach in its earlier privacy
cases. Chief Justice Rehnquist wrote that ‘we have regularly observed that the Due Process
Clause specially protects those fundamental rights and liberties which are, objectively, deeply
rooted in this Nation’s history and tradition.” Further, he gave decisive weight to history and

tradition . . . .”) (internal quotations and citation omitted).
58. Glucksberg, 521 U.S. at 720-21.
59. Id. at 711.

60. Id. at 713.

61. Id. at 713.

62. Id. at 715-18.

63. Id. at 715-19. The Court also considered similarities between assisting a
suicide and the right to refuse medical treatment. /d. at 722-26. The Court distinguished the
two using an action—inaction analysis. The Court also held that assisting a suicide presented
far more risks than refusing medical treatment, including exploitation of the elderly, poor,
and persons with mental illnesses. /d. at 731-36.

64. Id. at 718 n.16 (discussing foreign law regarding assisting suicide).

65. See Lawrence v. Texas, 539 U.S. 558, 576 (2003) (justifying ruling finding
antisodomy law unconstitutional and finding that “[t]o the extent Bowers relied on values we
share with a wider civilization, it should be noted that the reasoning and holding in Bowers
have been rejected elsewhere™); id. at 598 (Scalia, J., dissenting) (“The Court’s discussion
of . .. foreign views . . . is therefore meaningless dicta. Dangerous dicta, however, since ‘this
Court . . . should not impose foreign moods, fads, or fashions on Americans.’”) (citation
omitted).
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Regardless of how Glucksberg is characterized, the substantially distinct
historical treatment of abortion and assisting suicide provide a legitimate basis for
the Court cabining its reliance on Glucksberg. Examining the history of abortion
regulations reveals a much more complex record than assisted suicide. As Roe finds
and Dobbs acknowledges, abortion was partly legal and illegal at the common law;
legality depended upon the stage of pregnancy.®® And while states began prohibiting
abortion altogether in the 1870s, many of these statutes contained exceptions for the
patient’s life, thus making the procedure legal under certain, albeit very limited,
conditions.®” Abortion rights also experienced a liberalizing trend during the
twentieth century, with 30% of states legalizing abortion by the time the Court
decided Roe.®® In Roe, the Court attempted to replicate the common-law approach
by establishing viability as the point when states could ban abortion altogether, so
long as the laws included exceptions to preserve the life or health of the patient.®

2. Overly Rigid Interpretation of Glucksberg

In Dobbs, the Court construes Glucksberg as mandating a narrow
traditionalism analysis.”” The opinions of several justices in the Glucksberg
majority, however, suggest that Dobbs makes an erroneous or disingenuous
interpretation of that precedent. The Glucksberg majority included Justices Kennedy
and O’Connor (in addition to Chief Justice Rehnquist and Justices Scalia and
Thomas). Justices Kennedy and O’Connor did not endorse narrow traditionalism.
For example, Justice Kennedy authored Lawrence, which developed and employed
the emerging awareness framework, requiring a forward-looking analysis of
tradition.”! Justice Kennedy also authored Obergefell, and the ruling resulted from
a dynamic analysis that considered history and contemporary trends.””> Moreover,
Justices Kennedy and O’Connor authored the joint opinion in Casey, which not only
reaffirmed Roe but also rejected an exclusively backward-looking exposition of
liberty.”® This portion of Casey, which garnered support from a majority of the

66. Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2248 (“At common
law, abortion was criminal in at least some stages of pregnancy . . . .); id. at 2249 (“We begin
with the common law, under which abortion was a crime at least after “quickening”); Roe v.
Wade, 410 U.S. 113, 138-39 (1973), overruled by Dobbs, 142 S.Ct. 2228 (2022) (discussing
common law tradition of legal abortion before quickening).

67. Roe, 410 U.S. at 129-39 (discussing abortion prohibitions).

68. Id. at 139-40.

69. 1d. at 162—66.

70. Dobbs, 142 S. Ct. at 2247-48.

71. Lawrence v. Texas, 539 U.S. 558, 571-72 (2003) (“In all events we think that
our laws and traditions in the past half century are of most relevance here. These references
show an emerging awareness that liberty gives substantial protection to adult persons in
deciding how to conduct their private lives in matters pertaining to sex. ‘[H]istory and
tradition are the starting point but not in all cases the ending point of the substantive due
process inquiry.””) (Kennedy, J., concurring) (quoting Cnty. of Sacramento v. Lewis, 523
U.S. 833, 857 (1998)).

72. See Obergefell v. Hodges, 576 U.S. 644, 664 (2015) (“History and tradition
guide and discipline this inquiry but do not set its outer boundaries. ‘That method respects
our history and learns from it without allowing the past alone to rule the present.””) (quoting
Lawrence, 539 U.S. at 572)).

73. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 848 (1992).
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Court, states emphatically: “Neither the Bill of Rights nor the specific practices of
States at the time of the adoption of the Fourteenth Amendment marks the outer
limits of the substantive sphere of liberty which the Fourteenth Amendment
protects.”™ Additionally, in Michael H. v. Gerald D.,”® Justices O’Connor and
Kennedy joined the plurality, except for footnote 6, in which Justice Scalia
contended that judges must describe liberty “at the most specific level” of generality
possible.”® O’Connor’s concurrence, joined by Kennedy, rejected this view as being
“somewhat inconsistent””” with substantive due process precedent. O’Connor also
cited Justice Harlan’s forward-looking theory of tradition, elaborated in Poe v.
Ulman,” as the governing doctrinal framework.” Finally, O’Connor explained that
by writing separately, she hoped to avoid an opinion that creates a singular
perspective on tradition.®

Examining the broader jurisprudence of Justices Kennedy and O’Connor
makes it clear that they did not have the same view of tradition that Dobbs
articulates. This leaves only a three-justice plurality of the Glucksberg majority who
support narrow traditionalism: Chief Justice Rehnquist and Justices Thomas and
Scalia. Their endorsement of a doctrine that locks liberty to mid-nineteenth century
traditions is abundantly clear.?! The Dobbs Court, however, erroneously treats their
narrow view as the standard to use.®?

74. 1d.

75. 491 U.S. 110, 127-32 (1989) (plurality opinion) (sustaining state law
presumption of paternity of husbands of married women, regardless of biology, over a
substantive due process claim).

76. Id. at 127 n.6 (“We refer to the most specific level at which a relevant tradition
protecting, or denying protection to, the asserted right can be identified.”).

77. 1d. at 132 (O’Connor, J., concurring) (“This footnote sketches a mode of
historical analysis to be used when identifying liberty interests protected by the Due Process
Clause of the Fourteenth Amendment that may be somewhat inconsistent with our past
decisions in this area.”).

78. 367 U.S. 497 (1961) (dismissing litigation challenging state regulation of
contraceptives after finding that the dispute was unripe). See infra Part 1.B.2 (analyzing
Harlan’s substantive due process methodology).

79. See Michael H., 491 U.S. at 132 (O’Connor, J., concurring) (citing Poe, 367
U.S. at 542, 544 (Harlan, J., dissenting)).

80. 1d. (“1 would not foreclose the unanticipated by the prior imposition of a single
mode of historical analysis.”).

81. See, e.g., Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 951 (1992)
(Rehnquist, C.J., concurring in part, dissenting in part) (arguing that only the “deeply rooted”
and “implicit in the concept of ordered liberty” tests govern substantive due process and
omitting forward-looking view); Michael H.,491 U.S. at 127 n.6 (plurality opinion) (positing
narrow traditionalism theory). Justice Thomas has argued that substantive due process is an
illegitimate doctrine altogether. See, e.g., Dobbs v. Jackson Women’s Health Org., 142 S. Ct.
2228, 2301 (2022) (Thomas, J., concurring) (“The resolution of this case is thus
straightforward. Because the Due Process Clause does not secure any substantive rights, it
does not secure a right to abortion.”) (citation omitted).

82. Supra text accompanying notes 70—71.
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3. The “Deeply Rooted” Standard Does Not Require Narrow and Backward-
Looking Analysis

The Court cites Glucksberg as the source for its analysis of deeply rooted
traditions.?3 Glucksberg, however, is not the first substantive due process opinion
that contains the deeply rooted formulation. That occurred in Moore v. City of East
Cleveland ®* In Moore, the Court held that a municipal ordinance limiting
“occupancy of a dwelling unit to members of a single family”3 violated the
Constitution, although a majority did not agree on reasoning.®® Four members of the
Court conducted a substantive due process analysis,®” while a concurring justice
argued that the law was an unlawful taking of property.® Moore shared her home
with a son and two grandsons.® One of the grandsons was the child of her son who
resided in the home.”® The other boy was a cousin, who moved into the home after
his mother died.®! The ordinance prevented this living arrangement because the boys
were cousins, rather than brothers.”? Justice Powell, who authored the plurality
opinion, addressed the city’s argument that the fundamental right to family
autonomy does not extend beyond a traditional nuclear family.*® Justice Powell

83. Dobbs, 142 S. Ct. at 2242 (citing Washington v. Glucksberg, 521 U.S. 702,
721 (1997)) (The Fourteenth Amendment “has been held to guarantee some rights that are
not mentioned in the Constitution, but any such right must be ‘deeply rooted in this Nation’s
history and tradition’ and ‘implicit in the concept of ordered liberty’”).

84. 431 U.S. 494, 503 (1977) (plurality opinion) (“Our decisions establish that the
Constitution protects the sanctity of the family precisely because the institution of the family
is deeply rooted in this Nation’s history and tradition.”).

85. Id. at 495-96.

86. 1d. at 506 (“[TThe Constitution prevents East Cleveland from standardizing its
children—and its adults—by forcing all to live in certain narrowly defined family patterns.”).

87. Id. at 499 (“When a city undertakes such intrusive regulation of the
family . . . . the usual judicial deference to the legislature is inappropriate. ‘This Court has
long recognized that freedom of personal choice in matters of marriage and family life is one
of the liberties protected by the Due Process Clause of the Fourteenth Amendment.””)
(citation omitted).

88. Id. at 520 (Stevens, J., concurring in the judgment) (arguing that “East
Cleveland’s unprecedented ordinance constitutes a taking of property without due process
and without just compensation”).

89. 1d. at 496 (plurality opinion).

90. 1d.
91. 1d. at 496-97.
92. 1d. at 489-99 (arguing that the ordinance “makes a crime of a grandmother’s

choice to live with her grandson in circumstances like those presented here”); id. at 520
(Stevens, J., concurring) (“The city has failed totally to explain the need for a rule which
would allow a homeowner to have two grandchildren live with her if they are brothers, but
not if they are cousins.”).

93. Id. at 500 (plurality opinion) (stating that the city attempts to distinguish
family privacy cases from Moore’s claim because that precedent does not confer to
“grandmothers any fundamental rights with respect to grandsons”); id. (summarizing city’s
argument as “suggest[ing] that any constitutional right to live together as a family extends
only to the nuclear family essentially a couple and their dependent children”). Justice Stewart
made a similar argument in his dissent. See id. at 537 (Stewart, J., dissenting) (“The interest
that the appellant may have in permanently sharing a single kitchen and a suite of contiguous
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rejected this narrow traditionalism approach. Although Moore’s claim did not
involve a nuclear family as in other substantive due process precedent,’* Powell
argued for a flexible analysis of history, following Justice Harlan’s evolutionary
theory of tradition elaborated in Poe.”® Justice Harlan’s flexible approach does not
conceive of fundamental rights as “a series of isolated points.”®® Instead, Harlan
described liberty as “a rational continuum which, broadly speaking, includes a
freedom from all substantial arbitrary impositions and purposeless restraints.”’
Operating within the deeply rooted standard, Powell argued that extended families
have a fundamental right to privacy because they support the same values that led
the Court to recognize family privacy:

[Ulnless we close our eyes to the basic reasons why certain rights
associated with the family have been accorded shelter under the
Fourteenth Amendment’s Due Process Clause, we cannot avoid
applying the force and rationale of these precedents to the family
choice involved in this case.”

The Moore plurality refused to cabin family privacy by limiting it solely to
the type of family arrangement historically given protection. Instead, Powell
contended that the reasons justifying protection of nuclear family privacy apply with
equal force to extended families.” Powell also observed that history includes a lived
tradition of “close relatives . . . draw[ing] together and participat[ing] in the duties
and the satisfactions of a common home.”' Although the specific tradition of
family privacy did not include extended families, due process was broad enough to
encompass these family arrangements.

By contrast, Dobbs construes the deeply rooted formulation as compelling
rigid traditionalism. Specifically, the Court holds that “[w]e must . . . exercise the
utmost care whenever we are asked to break new ground in this field, lest the liberty

rooms with some of her relatives simply does not rise to that level. To equate this interest
with the fundamental decisions to marry and to bear and raise children is to extend the limited
substantive contours of the Due Process Clause beyond recognition.”).

94. 1d. at 500-01 (plurality opinion) (recognizing that family rights precedents
“were immediately concerned wit